


2015] COMING HOME TO ROOST 151

spectors told GAP that plant managers often tell employees to remove
“suspicious looking” chickens from the line when they see inspectors
preparing to take a “random” sample.2?®> As one inspector stated, “the
government’s plan to implement the pilot . . . inspection program in all
poultry plants would be a mistake with very serious negative conse-
quences. I believe that more unwholesome and potentially harmful
products will reach consumers.”276

2. This is Your Chicken on Drugs

Yet another practice in the industry intensifying the potential con-
sequences of a food-borne illness outbreak is the nontherapeutic2?? ad-
ministration of antibiotics and other drugs.278 For decades, the poultry
industry has been putting antibiotics (and a cocktail of other drugs and
additives) into the food and water of chickens. It does this both because
it makes the chickens grow bigger and faster, and because it keeps the
animals alive in conditions so filthy that they would otherwise suffer
massive death losses.2”? HSUS, in its report on antibiotics use in fac-
tory farming, explains that because chickens are raised in intensive,
unhygienic environments; constantly stressed from their physical sur-
roundings; and suffering from pathologies caused by their rate of
growth, feeding them antibiotics allows them to keep putting energy
towards growing meat rather than fighting infections endemic in these

8 & n.11. For its part, the USDA’s response is that the verification inspector’s sampling
should show higher rates of carcass defects because it includes scheduled testing as well
as its unscheduled testing, which occurs “when excessive carcass defects have been
identified.” 79 Fed. Reg. at 49576.

275 GAP Comment, supra note 274, at 9 (quoting USDA Inspector Affidavit).

276 Id. at 1 (quoting USDA Inspector Affidavit).

277 The term nontherapeutic is defined as “any use of antimicrobials in food animals
in the absence of clinical disease or documented disease exposure.” PEw, PUTTING MEAT
oN THE TABLE, supra note 83, at 21. Thus, any use of the drug as an additive for growth
promotion, feed efficiency, weight gain, routine disease prevention in the absence of
documented exposure, or other routine purpose is considered nontherapeutic.

278 ASPCA REePORT, supra note 22, at 11 (citing Pew Campaign on Human Health
and Industrial Farming, Latest Foodborne Illness Show Links Between Antibiotic Use
and Resistant Bacteria in U.S. Poultry Supply, HEALTH INITIATIVES, http://www.pew
health.org/other-resource/latest-foodborne-illnesses-show-links-between-farm-antibiotic
-use-and-resistantbacteria-in-us-poultry-supply-85899511760 [http:/perma.cc/8TPd-
KBAG] (Oct. 16, 2013) (accessed Oct. 6, 2015); see also Brian Grow et al., Farmaceuti-
cals: Documents Reveal How Poultry Firms Systematically Feed Antibiotics to Flocks,
REUTERS, http:/www.reuters.com/investigates/special-report/farmaceuticals-the-drugs-
fed-to-farm-animals-and-the-risks-posed-to-humans/ [http:/perma.cc/ZL9L-WPK8]
(Sept. 15, 2014) (accessed Oct. 6, 2015) (“Internal records examined by Reuters reveal
that some of the nation’s largest poultry producers routinely feed chickens an array of
antibiotics—not just when sickness strikes, but as a standard practice over most of the
birds’ lives.”).

279 HSUS, ReporT: HuMAN HEALTH IMPLICATIONS OF NON-THERAPEUTIC ANTIBIOTIC
Uske 1N ANIMAL AGRICULTURE 1 (available at http://www.humanesociety.org/assets/pdfs/
farm/HSUS-Human-Health-Report-on-Antibiotics-in-Animal-Agriculture.pdf [http:/
perma.cc/8667-QMVE]| (accessed Oct. 6, 2015)) [hereinafter HSUS ANTIBIOTICS
REPORT].
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conditions.?80 The drugs used are important for fighting diseases rang-
ing from Campylobacter and Salmonella to avian influenza.?8! As
much as “70% of antimicrobials used in the United States are fed to
chickens, pigs, and cattle for non-therapeutic purposes.”282

An investigation by Reuters corroborates the HSUS’s report. By
studying the feed tickets issued by mills to chicken growers that detail
the ingredients of the chicken feed (made to the supplier’s exact speci-
fications), Reuters found that antibiotics important to human medicine
were commonly used by all of the major poultry companies.?33 These
drugs included tylosin, which is “critically important” for human
health according to the U.S. Food and Drug Administration (FDA);
virginiamycin, which is “highly important”; and bacitracin, which is
frequently used in human medicine to treat common skin infections.284

Antibiotics are not the only additives in poultry that should cause
consumers of chicken products great concern. Peer-reviewed research
has found caffeine, diphenhydramine (the active antihistamine in
Benadryl), acetaminophen (the active ingredient of Tylenol), and arse-
nic in poultry.285 Arsenic is fed to poultry to help ward off infections in
intense confinement and to enhance the pink color of the flesh.28¢ Ag
many as 70% or more of chickens raised for meat in the U.S. are fed
arsenic.?87 The other drugs fed to chickens reveals much about the
horrible state of their confinement: Benadryl and Tylenol are given to
reduce stress and anxiety (and thus improve growth and the texture of
the meat), and caffeine is given to prevent the chickens from sleeping
when they could be eating.288

Feeding low levels of antibiotics to chickens and other animals ex-
posed to bacteria and viruses drives the evolution of highly resistant
strains of these diseases, often referred to as ‘superbugs.’ Thus, feeding
antibiotics to animals on the farm to increase their growth and the
industries’ profits has led to far more severe food-borne illnesses, in-
cluding an increased likelihood of both hospitalization and death of

280 Id. at 2.

281 Id. at 3-5.

282 Id. at 1.

283 Grow et al., supra note 278.

284 [,

285 Nicholas Kristof, Arsenic in Our Chicken?, N.Y. Times, http://www.nytimes.com/
2012/04/05/opinion/kristof-arsenic-in-our-chicken.html?_r=0 (Apr. 4, 2012) (accessed
Oct. 6, 2015).

286 Id.

287 Press Release, Ctr. for Biological Diversity, After Intense Pressure, Feds Ban 97
Percent of Arsenic Products in Animal Feed (Oct. 1, 2013) (available at http:/
www.biologicaldiversity.org/mews/press_releases/2013/arsenic-10-01-2013.html [http:/
perma.cc/ATTL-PGHA] (accessed Aug. 6, 2015)).

288 Kristof, supra note 285. The studies detailed in this article tested chicken feather
meal, because the feathers accumulate chemicals that the birds have been exposed to;
therefore, the studies could not say at what levels these chemicals were present in
chicken meat. Id.
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human victims.28?2 For example, antibiotic-resistant strains of
Campylobacter alone affect 10,000 Americans annually; complications
associated with resistant strains of Campylobacter can lead to brain
and blood infections and death.290 According to a CDC meta-study of
reported food-borne illness outbreaks over an eleven-year period,
among outbreaks where the food source responsible was recorded, Lis-
teria from poultry was responsible for the most deaths.?9! This is a
very serious public health problem of global proportions: as drug-resis-
tant strains of bacteria develop very quickly, these superbugs have
outpaced human medicine’s ability to develop new antibiotics to match
them.292

The evidence strongly demonstrates that the emergence of these
deadly diseases is directly attributable to agricultural uses of antibiot-
ics. An independent expert panel jointly convened by the Food and Ag-
riculture Organization of the United Nations, World Health
Organization, and World Organization for Animal Health “concluded
that there is clear evidence of adverse human health consequences due
to resistant organisms resulting from non-human [i.e., agricultural]
usage of antimicrobials. These consequences include infections that
would not have otherwise occurred, increased frequency of treatment
failures (in some cases death) and increased severity of infections.”293
The FDA has similarly stated that “the most significant pathway for
human exposure” of superbugs is “through the ingestion of antimicro-
bial resistant bacteria from animal-derived foods.”?94 Superbugs are
present on meat because of fecal contamination; according to one

289 [Id.; see also Alicia D. Anderson et al., Public Health Consequences of Use of Anti-
microbial Agents in Agriculture, The Resistance Phenomenon in Microbes and Infections
Disease Vectors: Implications for Human Health and Strategies, in INst. or MED. (US)
Forum oNn EmMERGING INFECTIONS, THE RESIsSTANCE PHENOMENON IN MICROBES AND IN-
FECTIOUS DISEASE VECTORS: IMPLICATIONS FOR HUMAN HEALTH AND STRATEGIES FOR
CoNTAINMENT, WORKSHOP SUMMARY (SL Knobler et al. eds., 2003) (available at http:/
www.ncbi.nlm.nih.gov/books/NBK97132/ [http:/perma.cc/BDJ9-GKNQ] (accessed Oct.
6, 2015)) (explaining the increased likelihood that human bacterial pathogens found in
food animals will develop resistance to antibiotics).

290 HSUS AntiBioTics REPORT, supra note 279, at 3.

291 1,, Hannah Gould et al., Surveillance for Foodborne Disease Outbreaks—United
States, 1998-2008, 62 SURVEILLANCE SUMMARIES 1, 6 (June 28, 2013) (available at http:/
www.cde.gov/mmwr/preview/mmwrhtml/ss6202al.htm?s_cid=ss6202al_w |http:/per
ma.cc/UF4C-GC29] (accessed Nov. 15, 2015)).

292 See, e.g., WorRLD HEALTH ORG., WHO GLOBAL STRATEGY FOR CONTAINMENT OF AN-
TIMICROBIAL RESISTANCE 37-39 (2001) (available at http:/www.who.int/drugresistance/
WHO_GIlobal_Strategy_English.pdf [http:/perma.cc/K79U-69P9] (accessed Nov. 15,
2015)) (noting that, among other things, antibiotic use in animals is “limiting the effec-
tive available treatment options” for both animals and humans).

293 WorLD HeavLTH ORG., JoiNT FAO/OIE/WHO ExpErT WORKSHOP ON NON-HUMAN
ANTIMICROBIAL USAGE AND ANTIMICROBIAL RESISTANCE: SCIENTIFIC ASSESSMENT 1
(2003) (available at http://whqlibdoc.who.int/hq/2004/WHO_CDS_CPE_ZFK_2004.7.pdf
?ua=1 [http:/perma.cc/N6F8-EN8V] (accessed Nov. 15, 2015)).

294 FDA, GUIDANCE FOR INDUSTRY: EVALUATING THE SAFETY OF ANTIMICROBIAL NEW
AnmvaL Drugs wiTH REGARD TO THEIR MICROBIOLOGICAL EFFECTS ON BACTERIA OF
Human Hearnta ConNcErRN 3 (2003) (available at http:/www.fda.gov/downloads/
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study, 39% of raw chicken meat samples contained antibiotic-resistant
strains of Enterococcus faecalis, a type of bacteria used to “gauge fecal
contamination and the spread of antibiotic-resistant traits.”?95> The
threat from antibiotics administration in the poultry industry is par-
ticularly serious; not surprisingly, poultry receive more antibiotics
than pigs and cattle “due to the scale and intensification of the poultry
industry.”296

As an indication of how difficult it will be to ban these drugs as
long as there is a profit motive spurring their use, these drugs are
“readily available online or through direct purchase from the manufac-
turer or distributor . . . without a prescription or veterinarian’s over-
sight,”?97and are administered to the animals in their feed and water.
In other words, even if FDA were to agree to stop approving them for
use in animal feed, such a decision would be unlikely to work. To wit,
even when classes of antibiotics and other drugs have been banned for
use in poultry production, testing of poultry products reveals that poul-
try producers are still administering them.298 Furthermore, the FDA’s
approach thus far to the problem of antibiotics misuse and the threat
that superbugs pose to human health has been to ask drug manufac-
turers to stop labeling and the meat industry to voluntarily stop using
the drugs as growth promoters for animals raised for food. But, this
decision is literally (and most likely intentionally) useless, since the
drugs are also used to stop the spread of disease.?9?

C. Strategies for Change

Once again we see that most of the problems we have discussed
are inherent to chicken consumption. However, the problems of bacte-
rial contamination and drug use are a function of a USDA and FDA
that are not protecting the American public, and there have been
broad and creative efforts to address these problems by attempting to

AnimalVeterinary/GuidanceComplianceEnforcement/GuidanceforIndustry/ucm052519.
pdf [http://perma.cc/AMD2-CZ5R] (accessed Oct. 7, 2015)).

295 ENvTL .WORKING GRP., SUPERBUGS INVADE AMERICAN SUPERMARKETS 6 (2013)
(available at http://www.ewg.org/meateatersguide/superbugs/ [http:/perma.cc/56MC-
A36P] (accessed Nov. 15, 2015)).

296 HSUS AnriBioTiCS REPORT, supra note 279.

297 Pew, PurtiNG MEAT ON THE TABLE, supra note 83, at 15.

298 Kristof, supra note 285.

299 FDA, GUIDANCE FOR INDUSTRY: NEW ANIMAL DrRUGS AND NEW DRUG COMBINATION
PropuCTS ADMINISTERED IN OR ON MEDICATED FEED OR DRINKING WATER OF FooDn-PrO-
DUCING ANIMALS 3 (2013) (available at http://www.fda.gov/downloads/AnimalVeterinary
/GuidanceComplianceEnforcement/GuidanceforIndustry/UCM299624.pdf [http:/
perma.cc/NAN4-2S9T| (accessed Oct. 7, 2015)); see also Martha Rosenberg, Is the FDA
Really Phasing Antibiotics Out of Meat?, CoUNTERPUNCH, http:/www.counterpunch.
org/2013/12/24/is-the-fda-really-phasing-antibiotics-out-of-meat/ [http://perma.cc/K6E9-
KTCR] (Dec. 24, 2013) (accessed Nov. 5, 2015) (noting that industry is unlikely to phase
out the use of antibiotics because they are used to prevent the spread of disease); Bruce
Friedrich, Antibiotics for Livestock, N.Y. Times, (Dec. 27, 2013) (available at http:/
www.nytimes.com/2013/12/28/opinion/antibiotics-for-livestock.html (accessed Oct. 30,
2015)).
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force oversight agencies to do their jobs. Below, we discuss four
examples.

First, the Animal Legal Defense Fund (ALDF) submitted a peti-
tion for rulemaking with FSIS that requests both mandatory labeling
to disclose routine antibiotic use in farm animals and clarification re-
garding the standard for when “antibiotic free” type labels can be used
on meat products.3°0 Given that producers do not currently disclose to
consumers the rampant abuse of antibiotics in chickens and other ani-
mals for meat, the petition asks that the agency require that any prod-
ucts from chickens who were given antibiotics for any reason be
labeled “From Poultry Raised With Antibiotics.”3°1 The assumption of
the petition is that consumers will prefer not to purchase drugged
chicken, and that will cause drug use to decline.

Second, two rulemaking petitions were filed requesting that FSIS
declare certain common-yet-dangerous contaminants to be adulter-
ants. The first, submitted in March 2014 by the Physicians Committee
for Responsible Medicine, requests that FSIS issue an interpretive
rule declaring feces in meat and poultry to be an adulterant.392 The
petition explains that the USDA’s current policy, which only addresses
fecal contamination visible to the naked eye and even then only re-
quires processing plants to wash it off, allows contaminated food to
enter the food system in violation of the Federal Meat Inspection Act
and the PPIA.393 The second, filed in October 2014 by the Center for
Science in the Public Interest, requests that FSIS issue an interpretive
rule declaring antibiotic-resistant strains of salmonella in meat and
poultry to be adulterants.3%* The petition “document[s] a total of 19
outbreaks related to all strains of [antibiotic-resistant] Salmonella in
FSIS-regulated products [including eight in poultry, which] were

300 Petition from Alison M. Langlais, on behalf of Animal Legal Defense Fund, to
USDA FSIS (June 3, 2013) (available at http://www.fsis.usda.gov/wps/wem/connect/12
aeca93-4d3e-4ac7-b624-d5fc0b0dbael/Petition_Animal_Legal_Defense_Fund_060313
.pdf?’MODAJPERES [http:/perma.cc/KK6B-YZPY] (accessed Nov. 15, 2015)).

301 Id. at 6.

302 Petition from Mark Kennedy, Director of Legal Affairs, Physicians Comm. for Re-
sponsible Med., to USDA FSIS at 2 (Mar. 14, 2013) (available at http:/www.fsis.
usda.gov/wps/wem/connect/ae39c611-7524-44bc-b305-fbf8040ff443/Petition_Physicians
_Committee.pdf?’MOD=AJPERES [http://perma.cc/SN3G-UXXN] (accessed Nov. 15,
2015)).

303 Id. at 9.

304 Petition from Center for Science in the Public Interest, to USDA FSIS (Oct. 1,
2014) (available at http://www.fsis.usda.gov/wps/wem/connect/25551672-a5db-4a11-92
53-0592{6b49a4/Petition-CSPI-ABRSalmonella-2014.pdf?MOD=AJPERES [http:/per
ma.cc/LAW5-293S] (accessed Nov. 15, 2015)); see also Petition from Urvashi Rangan et
al., on behalf of Food Safety and Sustainability Center et al., to USDA FSIS at 4 (June
26, 2014) (available at http://www.fsis.usda.gov/wps/wem/connect/6122594¢-93db-46db-
beb6-dc250bc43b6d/Petition-Consumers-Union-062614.pdf?MOD=AJPERES |http://
perma.cc/TY79-GR36] (accessed Oct. 7, 2015)) (stating that consumers are misled by
‘natural’ labeling of meat and poultry products because a majority of consumers sur-
veyed believed that ‘natural’ means no subtherapeutic doses of antibiotics were used,
which is not the case).
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linked to 2,358 illnesses, 424 hospitalizations, and 8 deaths.”395 The
petition points out that despite these dangers from antibiotic-resistant
Salmonella,3°6 FSIS has not declared these strains to be an adulter-
ant, which is inconsistent with the Agency’s declaration with regard to
several strains of E. coli in 2011.307 If these substances were consid-
ered ‘adulterants’ by FSIS, the law would require federal inspectors to
condemn any poultry carcasses, parts, and products found to be con-
taminated, preventing them from entering the food supply.3°8

Third, several important lawsuits have been brought regarding
contamination and antibiotics. For example, Food and Water Watch
sued FSIS, claiming that the Agency’s decision to allow increased line
speeds and fewer federal inspectors3°® would increase the risk of
chicken adulteration in violation of FSIS’s duties under the PPIA.310 A
district court judge ruled against the plaintiffs on standing grounds,311
but the plaintiffs are appealing that decision.312

Finally, a coalition of animal, environmental, and farm worker or-
ganizations®13 has filed two related lawsuits to challenge the FDA’s
approval of eleven new applications of a drug, ractopamine, which is
added to the feed of pigs, cattle, and turkeys.31* The coalition alleges
that the FDA approved the new applications with either a cursory or
no environmental impact assessment, in violation of the National En-
vironmental Policy Act (NEPA).315 NEPA requires federal agencies to
undergo an “environmental assessment” for any action that may affect
the environment; if an action will “significantly affect” the environ-
ment, then a detailed “environmental impact statement” must be un-
dertaken.316 The allegations in the first complaint focus on food safety
risks and environmental impact, including the impact on endangered
species when manure from animals fed ractopamine is pumped into
lagoons or into the earth.317 The allegations in the second complaint
focus on the food safety and adverse effects on animals given the drug,

305 Center for Science in the Public Interest, supra note 304, at 3.

306 Recall from above that poultry is a major contributor to Salmonella outbreaks.
See infra Part V.B.

307 Center for Science in the Public Interest, supra note 304.

308 21 U.S.C. § 455.

309 Food & Water Watch, Inc. v. Vilsack, 79 F. Supp. 3d 174, 183 (D.D.C. 2015).

310 Id. at 184.

311 Id. at 199.

312 Food & Water Watch, Inc. v. Vilsack, No. 15-5037 (D.C. Cir. appeal docketed Feb.
18, 2015) (pending on appeal as of this writing).

313 The coalition includes ALDF, the Center for Food Safety, Center for Biological
Diversity, HSUS, the Sierra Club, and United Farm Workers of America.

314 Complaint for Declaratory and Injunctive Relief at 1, Center for Food Safety v.
Hamburg, No. 4:14-cv-4932 (N.D. Cal. Nov. 6, 2014) [hereinafter Center for Food Safety
Complaint]; Complaint for Declaratory and Injunctive Relief at 2, HSUS v. Hamburg,
No. 4:14-¢v-4933 (N.D. Cal. Nov. 6, 2014) [hereinafter HSUS Complaint].

315 Center for Food Safety Complaint, supra note 311, at 1; HSUS Complaint, supra
note 311, at 2.

316 42 U.S.C. §§ 4332, 4342.

317 Center for Food Safety Complaint, supra note 314, at 8-12.
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including aggression and hyperactivity, as well as worker safety risks
from handling ractopamine-fed animals and general exposure to the
drug from working in CAFOs.3'® Even though these cases do not in-
volve chickens, we highlight them as examples of creative litigation
that can bypass the long wait and inherent difficulties of petition-
based litigation, as well as an illustration of how advocates focusing on
each of these areas separately can work together to form a common
cause.

VI. FRIENDS IN HIGH PLACES

As we prepared each Section of this Article, we were struck by how
hard animal protection, environmental, worker, and consumer organi-
zation lawyers and activists are working to address problems that, in a
just society, would be addressed by the government. Consider the most
basic examples of this governmental failure: how can it be that chicken
producers are allowed to befoul our water and air, force workers to
accept an environment that guarantees injuries and deaths, and put
out a product that is covered in excrement and tainted with bacteria
and drugs that will sicken and kill consumers—and all while there are
federal laws designed to stop these problems?

The short answer is the power of the chicken industry in America.
For the issues that should be solvable through proper administration
of the relevant statutes, the problem seems to be one of deep agency
capture—that is, the agencies that are supposed to be regulating the
industry have become beholden to it, because the power of industry
surpasses the power of the public interest.319

A. The USDA and Agribusiness: A “Revolving Door”320

It would be hard to fathom an agency more subject to the phenom-
enon of regulatory capture than the USDA. Writing for The New York
Times in the wake of a Mad Cow disease outbreak in the U. S., investi-
gative journalist Eric Schlosser explained that the USDA’s spokesper-
son had devised a publicity plan to deal with Mad Cow being found in
the U. S. while she was the head of public relations for the National

318 HSUS Complaint, supra note 314, at 10-14.

319 Protecting the Public Interest: Understanding the Threat of Agency Capture: Hear-
ing Before the Subcomm. on Admin. Oversight and the Courts of the S. Comm. Judici-
ary, 111th Cong. 39 (2010) (statement of Nicholas Bagley, Assistant Professor of Law,
University of Michigan Law School) (“[IIndustry groups will generally have enormous
organizational advantages over the dispersed and apathetic public when it comes to
lobbying Federal agencies. With some regularity, industry groups can exploit that orga-
nizational advantage to pressure regulators to attend to their private interests at the
expense of the public interest.”); see also Friedrich, supra note 37, at 199 (arguing that
the USDA does an inadequate job of enforcing the HMSA).

320 Eisnirz, supra note 255, at 243 (quoting Tom Devine of the Government
Accountability Project).
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Cattlemen’s Beef Association, and then implemented it in her new job
at the USDA.321 Schlosser summed up:

[Ylou’d have a hard time finding a federal agency more completely domi-
nated by the industry it was created to regulate. Dale Moore, [the Secre-
tary of Agriculture’s| chief of staff, was previously the chief lobbyist for the
cattlemen’s association. Other veterans of that group have high-ranking
jobs at the department, as do former meat-packing executives and a former
president of the National Pork Producers Council.322

The degree to which the USDA has been captured by the meat and
poultry industries is the subject of at least one detailed report323 and
plays a significant role in many books.324 The report, which was re-
leased by the Agribusiness Accountability Initiative at the end of Pres-
ident George W. Bush’s first term, explains that “Big Agribusiness has
been able to pack USDA with appointees who have a background of
working in the industry, lobbying for it, or performing research or
other functions on its behalf. These appointees have helped to imple-
ment policies that undermine the regulatory mission of USDA in favor
of the bottom-line interests of agribusiness.”325

The problem transcends both administrations and parties: “The
increasing dominance of USDA policymaking by agribusiness interests
and personnel can be traced to two sources: the growing concentration
of ownership in food production and processing, and the growing politi-
cal influence exercised by the large players in the industry.”326 Of
course, neither of these factors is related to political party. As just a
few examples, President Ronald Reagan’s first Secretary of Agricul-
ture was hog farmer John Block, who staffed his agency with meat
industry lobbyists including high-level officials with the American
Meat Institute and National Cattlemen’s Association.327 President Bill
Clinton was strongly supported throughout his terms as Governor of
Arkansas by that state’s second most successful businessman, Don Ty-

321 Eric Schlosser, The Cow Jumped Over the USDA, N.Y. TiMmEs, http:/www.ny
times.com/2004/01/02/opinion/the-cow-jumped-over-the-usda.html (Jan. 2, 2004) (ac-
cessed Nov. 5, 2015).

322 J4.

323 PuiL MarTERA, USDA INnc.: How AcriBusiNEss Has Hackep REGuULATORY PoL-
icY AT THE UNITED STATES DEPARTMENT OF AGRICULTURE 6 (2004) (available at http:/
www.nffc.net/Issues/Corporate%20Control/USDA%20INC.pdf [http://perma.cc/SG5Y-
VNTN] (accessed Oct. 7, 2015)).

324 See, e.g., Davip R. StmoN, MeAaTONOMICS: How THE RicGED EcoNoMmics oF MEAT
AND Dairy Make You ConsuMe Too Mucu-AND How 1o EAT BETTER, L1vE LONGER, AND
SPEND SMARTER 62-69 (2013); WENONAH HAUTER, FooporoLy: THE BATTLE OVER THE
Furure oF Foop anND FaARMING IN AMERICA 120 (2012); JONATHAN SAFRAN FOER, EATING
AntmaLs 135-43 (2009); MarioN NESTLE, SAFE Foop: THE Poritics oF Foop SAFETY
(2010) [hereinafter SAFE Foop]; MarioN NEsTLE, Foop PoLitics: How THE Foop INDUS-
TRY INFLUENCES NUTRITION AND HEALTH (2002) [hereinafter Foop Povrrics].

325 MATTERA, supra note 323, at 10.

326 Id. at 12.

327 NEestLE, Foop PoLTics, supra note 324, at 48.
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son.328 So perhaps it is no surprise that Clinton’s first Secretary of
Agriculture, Mike Espy, had to resign because he was taking gifts from
Tyson Foods and other regulated companies.32° Clinton’s second Secre-
tary of Agriculture served for eighteen years on the House Agriculture
Committee,330 a committee that never met an agribusiness handout it
did not like.331 Once he left his job running the USDA, he went to work
for a Washington lobby firm.332 President Obama’s Secretary of Agri-
culture is Tom Vilsack. Secretary Vilsack is the two-term governor of
Iowa, which is the number one pork-producing state in the country333
and is one of the few states where it is illegal to conduct an undercover
investigation of agricultural facilities.?34 Vilsack was named Governor
of the Year by a biotech lobbying group.23®> New York University nutri-
tion professor Marion Nestle calls the packing of USDA with meat in-
dustry officials “a tradition cherished to this day.”336

Below we discuss two specific instances where the industry has
diverted agency policies, at great risk and detriment to the public.

1. The Industry’s Influence Over the Nutritional Guidelines

The effect of USDA agency capture is most studied and discussed
in the realm of human health and consumer safety, where nonprofit
organizations and consumer advocates fight a losing battle with USDA
over nutritional guidelines and pathogens on meat. Two books by
Marion Nestle explain the situation. In Food Politics: How the Food
Industry Influences Nutrition and Health, Dr. Nestle argues that both
the USDA and Congress are so beholden to meat industry interests
that they are forced to sacrifice the public health.337 Against the best
(and overwhelming) scientific advice, she notes that “[a]s a population,
Americans are eating more animal-based foods—and more food in gen-
eral—to the point where half of us are overweight, even our children

328 HAUTER, supra note 324, at 120.

329 Id. at 124-25; EisNiTz, supra note 255, at 247; LEONARD, supra note 31, at 269.

330 HAUTER, supra note 324, at 125.

331 See generally Tue Ctr. FOR PUB. INTEGRITY, SAFETY LAST: THE PoLirics oF E.
Corr aAND OTHER Foop-BorNE KiLLERs 84-89 (1998) (listing Congressional recipients of
campaign contributions from meat and poultry processing interests).

332 MATTERA, supra note 323, at 28.

333 2012 Census Highlights, USDA, http://www.agcensus.usda.gov/Publications/2012/
Online_Resources/Highlights/Hog_and_Pig_Farming/#top_states [http://perma.cc/
9FDR-WMGN] (updated Mar. 19, 2015) (accessed Nov. 15, 2015).

334 Jowa Code §§ 717A.1-A.4 (2012).

335 Press Release, Biotechnology Industry Organization, Iowa’s Vilsack Named BIO
Governor of the Year (Sept. 20, 2001) (available at http:/www.bio.org/media/press-re
leasefiowas-vilsack-named-bio-governor-year [http://perma.cc/UA26-FGDP] (accessed
Nov. 15, 2015)).

336 See NustLE, Foop Povrrics, supra note 324, at 48 (discussing high-level USDA
positions being filled with industry representatives).

337 Id.
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are obese, and diseases related to diet are leading causes of death and
disability.”338

And yet the government refuses to tell Americans to stop eating so
much meat.332 Professor Nestle begins her book with an anecdote: In
1986, she came to Washington, D.C., to manage production of the Sur-
geon General’s Report on Nutrition and Health.340 She explains: “My
first day on the job, I was given the rules: No matter what the research
indicated, the report could not recommend ‘eat less meat’ as a way to
reduce intake of saturated fat.”34! From that first government docu-
ment to now, the meat industry has fought hard to ensure that dietary
advice not reflect the best science, at the expense of our nation’s
health.342

The fight has continued over the most recent iteration of the nutri-
tional guidelines. Every five years, a panel of experts called the Diet-
ary Guidelines Advisory Committee convenes to produce a report for
the Secretaries of the USDA and the Department of Health and
Human Services; the agencies then formulate dietary guidelines and
other government-sanctioned nutrition and dietary recommendations
(i.e., the Food Pyramid) based on the recommendations of the Commit-
tee’s report. This year, the report began with the grave statistic that
half of all American adults (117 million people) have one or more
chronic diseases due in part to diet and lack of exercise.343 More than
two-thirds of American adults and almost one-third of children are
overweight or obese.34* The report concluded that “a diet higher in
plant-based foods, such as vegetables, fruits, whole grains, legumes,
nuts, and seeds, and lower in calories and animal-based foods is more
health promoting and is associated with less environmental impact
than is the current U.S. diet.”345 The meat industry vehemently op-

338 Id. at xiii.

339 In fact, the government cannot even tell its own employees to eat less meat. When
the industry and its cronies in Congress went up in arms over an internal USDA memo
encouraging staff to participate in Meatless Mondays for their own health, the USDA
backpedaled and retracted the memo. Mark Bittman, No Meatless Mondays at the
USDA, N.Y. Tmves, http:/opinionator.blogs.nytimes.com/2012/07/31/no-meatless-mon
days-at-the-usda/ [http://perma.cc/RE29-AT7C] (July 31, 2012, 9:00 PM) (accessed Oct.
4, 2015).

340 NEestLE, Foop PoLTics, supra note 324, at 3.

341 4.

342 See Michele Simon, The Dirty Secret Behind Dairy Junk Foods, Ear, DRINK,
Pourtics, http://www.eatdrinkpolitics.com/2014/07/10/the-dirty-secret-behind-dairy-
junk-foods/ [http://perma.cc/M5Q5-AYUN] (July 10, 2014) (accessed Nov. 5, 2015) (de-
tailing USDA work with meat and dairy interests to promote food that is making Ameri-
cans fat and sick).

343 DieTARY GUIDELINES ADVISORY COMMITTEE, ADVISORY REPORT TO THE SECRETARY
oF HeEartH AND HUMAN SERVICES, AND THE SECRETARY OF AGRICULTURE (DIETARY
GUIDELINES ADVISORY REPORT) 2 (2015) (available at http:/www.health.gov/dietary
guidelines/2015-scientific-report/PDFs/Scientific-Report-of-the-2015-Dietary-Guide
lines-Advisory-Committee.pdf [http:/perma.cc/7C89-RY8U] (accessed Nov. 15, 2015)).

344 Id. at 2.

345 Id. at 7.
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posed the report.34¢ The dietary guidelines have not yet been finalized;
time will tell how the agencies will utilize the clear evidence and un-
wavering recommendations in the Committee’s report that Americans
need to eat less meat. However, given past examples of the USDA cav-
ing to meat industry pressure, and particularly given the USDA’s con-
flict of interest as an agency with a mission focused on promoting
agriculture, it is hard to be optimistic.

2. The USDA’s Failure to Ensure Food Safety

A few years after she published Food Politics, Professor Nestle re-
leased Safe Food: The Politics of Food Safety, an indictment of meat
and poultry safety in America.31? The book focuses on unsafe meat and
includes significant discussion of the fact that agency capture has
made American meat especially unsafe. To wit, Nestle explains: “Meat
and poultry producers . . . generously support both political parties,
form close personal relationships with members of Congress and offi-
cials of regulatory agencies, and often use the so-called revolving door
to exchange their executives’ positions for those in government and
vice versa.”318

As just one remarkable example of early influence, before 1978,
the USDA required any chicken with fecal contamination inside the
body cavity to be condemned.34° The poultry industry successfully peti-
tioned the agency to reclassify fecal matter from contamination to a
“cosmetic blemish,” so that rather than condemning the entire carcass,
poultry processing facilities could just wash off the visible fecal mat-
ter.350 And, as described above, since then the USDA has only contin-
ued to facilitate the industry’s ability to process as many chickens as
quickly as possible.

Nestle calls out “decades of industry and government indifference,
dithering, and outright obstructionism,”35! which lead to a horribly

346 See, e.g., Erica Shaffer, Meat Industry Reacts to Dietary Guidelines Advisory Re-
port, MEAT + PoULTRY, http:/www.meatpoultry.com/articles/news_home/Regulatory/
2015/02/Meat_industry_reacts_to_dietar.aspx?ID=%7BFA37E411-7C2B-4453-978D-B0
AIBFFDFF8B%7D&e&cck=1 [http://perma.cc/X5QH-WJJH] (Feb. 19, 2015) (accessed
Nov. 15, 2015); Comment from Susan L. Backus & Betsy L. Booren, Ph.D., on behalf of
North American Meat Institute, to USDA et al. (May 8, 2015) (available at http:/
www.health.gov/dietaryguidelines/dga2015/comments/uploads/CID23937_2015-0508_
NAMI_DGA_Scientific_Report_Comments.pdf [http:/perma.cc/BYJ5-YRJ4] (accessed
Nov. 15, 2015)).

347 NESTLE, SAFE FOOD, supra note 324; see also HAUTER, supra note 324 (discussing
similar material in Part IV, deregulating food safety, but from Hauter’s perspective at
the top of one of the most effective USDA adversaries, Food & Water Watch).

348 NESTLE, SAFE FoOD, supra note 324, at 62.

349 EisNiTz, supra note 255, at 167.

350 Jd.

351 NESTLE, SAFE FooD, supra note 324, at 27. As noted above, foodborne illnesses
from meat, poultry, and fish have caused millions of Americans to be sickened, and
thousands to die each year.
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unsafe meat counter.?52 Things have become so bad that the agency
has basically given up on trying to make meat safe, and it now issues
recommendations for how to cook meat so that the inevitable contami-
nation will not kill us: “[Flederal agencies now advise us to follow
safety guidelines that used to be reserved for travelers to developing
countries.”®53 In short, America’s meat safety system is “breathtaking
in its irrationality,”354 and Americans are dying as a result.

B. EPA and Capture

The problem of agency capture can also be seen in the EPA’s fail-
ure to address environmental harms caused by the poultry industry,
particularly with regard to water and air pollution. The EPA is not just
abdicating its responsibility, but is actively defending polluters from
legitimate regulation under the laws the agency is supposed to be en-
forcing. In 2008, a Pew Commission panel that included a former Kan-
sas governor, a former Secretary of Agriculture, and farmers and
ranchers, made recommendations for improvement;3%> none of which
came to pass under President Obama’s EPA.356 In the same year, the
GAO issued a damning report that focused on the Clean Water Act and
Clean Air Act,3%7 and similarly the Obama administration made pro-
gress on none of it.358 In short, we could not agree more with Environ-
mental Integrity Project’s Tarah Heinzen, who told one reporter that
the “EPA has really gone awry by looking the other way regarding pol-
lution from this industry. It shouldn’t have to fall to citizens to petition
EPA to do its job.”359

The goal of the CWA is “to restore and maintain the chemical,
physical, and biological integrity of the Nation’s waters.”360 And the
goal of the CAA is to “protect and enhance the quality of the Nation’s
air resources so as to promote the public health and welfare and the
productive capacity of its population.”36! The EPA claims that its “mis-
sion is to protect human health and the environment.”3%2 The agency
also claims that its first and third purposes for existence are: “to en-

352 Estimating Foodborne Illness: An Overview, CTRS. FOR DiSEASE CONTROL AND PRE-
VENTION, http://www.cdc.gov/foodborneburden/estimates-overview.html [http:/perma.cc
/J5XF-X57K] (accessed Nov. 15, 2015).

353 NESTLE, SAFE FooD, supra note 324, at 30.

354 Id. at 55.

355 PEw CoMM'N oN INpUs. FArRM ANIMAL PROD., supra note 83.

356 See infra note 182 and accompanying text.

357 GAO, supra note 95, at 6.

358 See infra note 182 and accompanying text.

359 Katie Valentine, Groups Sue EPA over Failure to Regulate Emissions from Fac-
tory Farms, THINK PROGRESS, http:/thinkprogress.org/climate/2015/01/30/3617172/epa-
cafos-lawsuit/ [http://perma.cc/7TPJP-DZU3] (Jan. 30, 2015) (accessed Aug. 7, 2015).

360 CWA § 101(a); 33 U.S.C. § 1251.

361 CAA § 101(b)(1); 42 U.S.C. § 7401.

362 Qur Mission and What We Do, EPA, http://www2.epa.gov/aboutepa/our-mission-
and-what-we-do [http:/perma.cc/Z6KT-7E4E] (updated Sept. 29, 2015) (accessed Nov.
15, 2015).
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sure that all Americans are protected from significant risks to human
health and the environment” and “to ensure that ‘federal laws protect-
ing human health and the environment are enforced fairly and effec-
tively.””363 In light of how the poultry industry has polluted the
Nation’s water and air unfettered by any regulation under these stat-
utes, it is hard to imagine a more complete failure than the EPA’s lack
of oversight of industrial farms. The only explanation we can fathom
for the EPA’s complete and total dereliction of its statutory duty is that
it has been captured by the animal agriculture industry.364

VII. CONCLUSION

What we are left with, after this brief foray into the cruelty to
animals, environmental harms, human rights violations, and public
health problems inherent to the poultry industry in twenty-first cen-
tury America, is a sense that, while some of the problems of poultry
production are insoluble, some of them could be significantly amelio-
rated if the agencies that oversee the relevant laws were to fulfill their
statutory mandates.

In the category of problems that can only be addressed through
widespread societal adoption of a diet without chicken flesh we find:
that billions of individuals who are no different from our non-human
animal family members are slaughtered for food; the basic inefficiency
and contribution of chicken production to climate change and other en-
vironmental ills; the contribution of that inefficiency to global poverty
and water scarcity; and the effect of chicken consumption on heart dis-
ease, cancer, diabetes, obesity, and other ailments.

In the category of problems that could be seriously ameliorated or
even eliminated with effective government oversight of existing laws
we find: the egregious cruelty of chicken slaughter in the U.S.; the
water and air pollution of the chicken industry domestically; exploita-
tion of chicken farmers and the abuse of workers in slaughterhouses;
and all of the issues surrounding bacteria and drugs in chicken flesh.

In the Sections above we have attempted to highlight some of the
work being done to rein in the poultry industry’s abuses, but we have
barely scratched the surface of the creative work happening in the liti-
gation shops of nonprofit organizations. There is much important work
being done via state and federal litigation, state and federal lobbying,
and grassroots activism that we could cover for the purposes of this
Article.

In the end, we are convinced that the best action for anyone inter-
ested in mitigating the cruelty, inefficiency, waste, and human rights

363 Id.

364 For an anecdote that supports this thesis, see Wilson, supra note 93, at 471-73
(examining the CAA agreement). A journal article focusing on EPA capture and the
regulatory dead zone that is CAFO regulation would make a great topic for further
exploration.
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abuses of the chicken industry is to stop eating animals, especially
chickens.

But we also support any and all efforts to force the chicken indus-
try to lessen its contribution to cruelty, environmental harm, human
rights abuses, and human health problems. Although the best and
most creative advocacy work is frustrated by the problems of agency
inaction, capture, and a hostile Congress, such work is crucial because
it exposes the problems and begins to internalize the currently exter-
nal costs of turning chickens into marketable meat.

In short, we believe a two-pronged approach that encourages and
enables more people to reduce their meat consumption while also pur-
suing institutional changes is necessary. We hope that this Article will
be followed by many more that explore in greater depth the areas that
we have been able to delve into only briefly.



